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I INTRODUCTION

Pursuant to 47 C.F R Section 1.106, Verizon Virgima Inc. (“Verizon™) respectfully

submits this Reply in Support of its Petition for Reconsideration and Clarification.

M. THE BUREAU SHOULD RECONSIDER ITS DECISION TO MODIFY OR
STRIKE LANGUAGE TO WHICH THE PARTIES AGREED DURING
NEGOTIATIONS

Cavalier Telephone LLC’s (“Cavalier’s”) arguments for setting aside language to which
1t agreed during ncgotiations are without menil. Sectton 252 requires that the Bureau decide open
1ssucs consistently with the requirements of section 251, but where the parties agree on terms,
the Burcau cannot change them 1n a section 252 arbitration  The plain language of section 252
makes clear that such arbitrations are concerned only with “unresolved issues,”’ and that terms
agreed upon through voluntary negotiations are binding “without regard to the standards set forth
in subsections (b) and (¢) of section 251" — the provisions providing the standards for arbitration
ol unresolved 1ssues

Cavalier does not contest that it agreed to the contract language i question during
negotiations  In fact, the record clearly shows that the parties agreed that the language in

guestion was rof 1n dispute ’

''Section 252 (b)(2)(A) requires the parties i arbitration to state their “unresolved issues,” and Section 252(b)(4)(A)
linuts the arbitration to those uniesolved 1ssues

2 Compuare “Parnes Final Proposed Connact Language,” October 29, 2003 at 9, Column 1 (“11 2 12(A) Cavalier
shall place orders far xDSL Compatible Loops and Digital Designed Loops by delivering to Verizon a valid
electronic transmuttal service order or othet mutually agreed upon type of service ordet  Such service order shall be
provided in accordance with industry tformat and specifications or such format and specifications as may be agreed
to by the Parties ) to 10, Column 2 (“11 2 12 2(A) Cavaler shall place orders for xDSL Compatble Loops and
Digrtal Designed Loops by deliverny o Vetizon a valid electronic transmittal service order or other mu[ua”y
agreed upon type of setvice order  Such service order shall be provided in accordance with industty format and
specilications or such format and specifications as may be agreed to by the Parties ™), See Verizon October 29
Proposed Pricing Artachment at 8 (“Standard Digutal Loops, Recurring Charge, $ 40/ Mechamzed Loop
Quahtication per L.oop Provisioned"), Cavalier October 29 Proposed Pricing Attachment at 4 {*Standard Dhgital
Loops, Recurring Charge. $.40/ Mechanized Loop Qualification per Loop Provistoned™), See August 1 Draft

Agreement § 11 2 15 1(§ 11 215 1 was not m dispute ar afl when the parties filed their best and final offers on
October 29)



Staff also made 1t abundantly clear at the hearing that 1t would not consider contract
language that the parties did not include in their final offers. See, e g., Hearing Tr at 633
(l.erner), 654 (Natolt) Despite Cavalier’s contrary assertion that the arbitration was not intended
1o address “opcn or unresolved contract language,”3 the sole purpose of the Joint Decision Point
List ("JDPL™) was to identify for Sta(l the actual contract language to be decided.

Mr Lerner. And then once the final JDPL 1s submitted, that will become
part of the record

Ms Natolh  Yeah, then that’s what we will put - you know, we’ll base our
dectsions on the language that that rellects.

Mr Lemer Andifit’s not in there, 1t won’t be decided.

Hearmg Tr at 661 1In light of these statements by Staff, Cavalier’s assertion that the arbitration
was meant to address issues, and not contract language, is incorrect. In fact, Staff has repeatedly
made clear that contract language 1s a central focus of this proceeding !

Even if this arbitration were solely about open 1ssues, Cavalier’s argument sull fails. For
mstance, Cavalier sought 1n Issuc C9 “to adopt pricing for loop conditioming and loops used by
Cavaher to provide xDSL services.” See Cavalier Petition, Exhibit A at 2. But Cavalier only
objected to Venzon’s non-recurring rates for manual loop qualification and line statton transfer,
claiming that these rates should be set at the “lowest Venzon rate approved by a public service
commission withm Cavalier’s footprint.” See Cavalier October 29 Proposed Pricing Attachment
at 4 Cavalier never raised the wssue of whether Verizon’s recurring charge for mechamzed loop

quahfication was too high, indeed, Cavalier expressly agreed that it was not. See 1d.

Y Reph ro Verizon's Petiwon for Reconsuderation, January 22, 2004 (“Cavalrer Opposition”) at | (émphasis deleted).
" See generally, 1) Procedures Establnvhed for Arburation of an Interconnection Agreement Between Verizon and
Covalier,” DA 03-2733_ August 25, 2003, 2) September 12, 2003 letter from Jeremy Miller, “Re  Arbutration of
Intereannection Agreement Berween Cavalier and Verizon, 3) m a joint teleconference with Staff on October 22,
2003, and 4) October 24, 2003 letter from Richard Lemer, “Re Arburation of Interconnection Agreement Between
Cavalicr and Verizon, WCB Docket No 02-359, Final Proposed Contract Language and Ex Parte

Communications ™ “memorializing the procedures regarding submussion of final proposed contract language for
the Arbrtrator’s consideration 1n reachmg a deciston on the unresolved 1ssues mn this proceeding "



Cavaher’s argument that some of the language that the Bureau set aside is “now-
outmoded™ 1n hght of certam Commission findings in the Triennal Review Order 1s particularly
disingenuous  Cavalier Opposition at 2. The Triennial Review Order was released on August
21, 2003, and Cavalier had ample opportunity to dispute the “offending” language in the
numerous JDPL and Final Offer filings after that.” Instead, Cavaher voluntarily agreed to
include the sentence, “Verizon shall not be required to perform splicing to provide fiber
continuity between two locations.” See Jownt Decision Pornt List, filed September 16, 2003, at
23 When the partics filed their respective Final Offers on October 24, 2003 (nearly two months
after the rcleasc of the Triennial Review Order), netther of the parties indicated that any of the
language in sechion 11.2.15 1 was in dispute  Therefore, the Bureau should reconsider its

decctsion to sct aside language on which the parties agreed

BI.  VERIZON’S TRANSIT TRAFFIC PROPOSAL IS CONSISTENT WITH THE
BUREAU’S ORDER AND IS NOT AN ATTEMPT TO RETURN TO THE
STATUS QUO (ISSUE C3)

On reconsideration, Venizon asked for contract language making 1t clear that Verizon
meets 1ts obhgation to Cavalier when Verizon passes to Cavalier the billing information that
Verizon receives from the ongmating carnier  Perizon PFR at 3 This request 1s completely
consistent with the Order s unequivocal holding that:

Verizon must pass to Cavalier information necessary to identify the
originating carrier or calling party in order to render accurate bulls, 7o the
extent Vertzon hus that information in some ascertainable form. . We
agree that Verizon 1s unable to pass to Cavalier information that Verizon

does nol receive and we do not expect Verizon to attemp! to obtain
information that it does not have.

Order Y 40 (emphasis added). Unfortunately, the Order's Section 5 6.6 2 does not reflect this

holding and might be misconstrued to penalize Venizon if 1t fails to pass “sufficient mformation”

Tl



that Verizon does not have

Cavalier claims that Verizon's request “would simply revert the parties back to the status
quo prior 1o the arbitration,” but this is not so. Verizon 1s not questioning the requirements of
the Order, includimg the requirement that Verizon must pass billing information 1n 1ts possession,
even if that information 1s “not embedded m industry standard billing data.” Cavalier
Opposition at 4 (emphasis deleted) Rather, Verizon seeks clarification in the situation where
Cavalier requests illimg information that Verizon does not have at all “in some ascertainablc
torm.” Order 940 Even Cavalier acknowledges that the Order does not require Verizon to pass
information that it does not have.” Verizon’s proposal on reconstderation merely seeks to clarify
the contract language to reflect the Order s holding, and Cavahier’s argument that Verizon 1s

sccking more than this 1s wrong

1V.  THE ORDER SHOULD NOT HAVE DELETED ALL LOOP QUALIFICATION
LANGUAGE (ISSUE C9)

Cavalier offers no persuasive reason why all of Venzon’s proposed loop qualification
language 1 section 11.2.12.2 should be stricken. For example, Cavalier does nol even contest
Verizon’s showing that section 11 2 12 2 conforms to both the Virginia Arbitration Order and
the Virgina Cost Issues Arburation Order

Cavalier’s only substantive argument is that Verizon’s proposed language does not
specifically mention LFACS. But, as Verizon pointed out in tts Petition for Reconsideration, this
relatively minor crniticism does not justify striking a/f of Verizon’s loop qualification language.

The Order could easily have written an additional provision to address access to LFACS  As

Cavaher notes, the “Bureau 1s plainly authorized to take this step” as an alternative to adopting

* Cavatier Opposinion at 5

" See Cavaher's Opposiion at 3-4, ciumg Order 442 (“Venizon must send to Cavalier  “whatever mnformation u
has aboul the ongananng carrier or calling party number  where such information 1s not readily apparent on the
billing tapes sent to Cavaher and Cavaher requests such mformation ™ {emphasis added))



cither party’s language in its entirety  Cavalier Opposition at 5, citing 47 CF.R § 51.807(f)(3)
Verizon’s Petition for Reconsideration explained that the loop qualification processes
reflected in Verizon’s proposed section 11.2.12.2 are consistent with the Bureau’s Orders 1n the
Virgima Arburation and were approved by the Commussion itself in Vernzon’s Virginia section
271 procceding  The Burcau should thus reconsider its decision to delete @/l of Venizon’s
proposcd section 11 2 12 2 Cavalier has offered no reason for the Bureau to decline to do so,
and the Bureau could have written an additional provision lo address LEACS to satisfy the only

specific concern Cavalier raised in its Opposttion.

V. THE BUREAU SHOULD NOT HAVE EXCLUDED SECTION 18.2 FROM THE
AGREEMENT’S LIMITATION OF LIABILITY PROVISIONS (ISSUE C25)

Cavalier asserts that Verizon did not provide the Bureau any reason to reconsider its
decision to exempt violations of section 18 2, the customer contact guidelines, from the
agreement’s limitation of hability provisions. This is not accurate. As Verizon previously
explamned, the exclusion of section 18 2 from the limitatton of hability provisions was apparently
based on the misunderstanding that, without such an exclusion, Cavalier would be “unable lo
seck redress” for violations of section 18 2 Order 4 183 Verizon pointed out that the exception
created 1n the Order 1s not necessary for Cavalier to be able to seek redress for claimed
violations of section 18.2. Verizon 1dentified the testtmony of 1ts witness who stated that, with
respect to breaches other than service fatlures, Section 25 3 only lumuts a breaching party’s
Liability for indirect and consequential damages. Hearing Tr at 576-577 (Romano). [t does not

restrict a party from pursuing claims for violations of section 18.2, nor does 1t lmut a party’s

liability for direct damages for breaches of that section.® Venzon further explained that since

FSee, oy, Hearing Tr at 217 5-6 {Romano) ("Cavalier can obviously bring a complaint, they can bring suit agamnst
Verizon tor that problem ™)



there 1s nothing n the record indicating otherwise and since the Bureau offers no policy reason
for 1ts decision, there 1s no support for the Order s exclusion of section 18 2 from the linnitation
of liabihity provision. See Verizon's PI'R at 6-7.

Cavalier's only other argument  that the Bureau should not reconsider 1ts decision to
exclude violahions of section 18.2 from the limitation of hability language because “1t can be
very difficult to prove direct damages for this kind of misconduct” — makes no sense  See
Cavalier Opposition at 6 The [act that it may be difficult to prove direct damages 1s an
argument 1 support of iquidated - not consequential — damages I[ndeed, Cavalier made this
samc argument 1n support of its request for fiquidated damages that the Order expressly rejected.
Order % 157 Cavalier’s position 1s 1llogical because the burden of proof for indirect and
conscquential damages is higher than it 1s for direct damages. See e.g Hadley v Baxendale, 9
Ex 341 (1854). Therefore, [ Cavalier 1s unable to prove any direct damages for a violation of
section 18.2, 1t will not be able to prove indirect and consequential damages for the same
violation lndeed, courts upholding the well-settled principle that telecommunications carriers
may rcasonably limit their hability to prevent the recovery of consequential damages9 have not

recogmized an exception when direct damages were difficult to prove.

Y See. e g, Inthe Matter of AT&T, 76 F CC 2d 195 at § 9 (1980), cunng Western Unmion Telegraph Co v Priester,
276 U S 252 (1928), Western Union Telegraph Co v Esteve Bros & Co , 256 U S. 566 (1921), Holman v
Southrwestern Bell Telephone Co , 358 F Supp 727 (D Kan 1973), American Tel & Tel Co v Florda-Texas
Feewghr Co 357 F Supp 977(S D Fla), aff’d per cunam, 485 F 2d 1390 (5th Cir 1973), Wheeler Stucky, fnc
Southvwestern Bell Telephone Co , 279 F Supp 712 (W D Qkla 1967), Waiers v Pucific Telephone Co , 12 Cal 3d
1. 114 Cai Rptr 753,523 P 2d 1161 (1974), Cole v Pacific Tel & Tel Co, 112 Cal App 2d 416, 246 P 2d 686
(1932), Southern Bell Tel & Tel Co v invenchek, Inc, 130 Ga App 798,204 SE 2d 457 (1974), Wilkinson v
New England Tel & Tel Cno, 327 Mass 132,97 NE 2d 413 (1951), Weld v Postal Telegraph Cable Co , 199N Y
88, 92NE 4151910



V1. THERE IS NO SUPPORT FOR THE “WINBACK” CHARGE THE BUREAU
AWARDED CAVALIER (ISSUE C27)

Ints Petttion for Reconsuderation, Venizon explained that the Bureau lacked jurisdiction
to impose a “winback” charge on Verizon. Vertzon PFR at 9-10 Cavalier disagrees, arguing
that the Order really did not “set” a winback charge “at least not in any ratemaking sense.”
Cavalier Opposifion at 7. This argument 1s simply wrong. Before the Order, Cavalier had no
authority lo inpose a winback charge  The Order purports to give Cavalier the authornity to
impose such a charge and fixes the level of that charge. Order 4 208 This 1s ratemaking, and no
amount of hand waving by Cavalier can change that fact.'”

On the ments, Cavalier fails to jusufy the $13.49 winback rate that 1t proposes to charge
Cavahier claims that the rate 1s yustified because il 1s the same as Venizon’s loop installation
charge and that “most of the [winback] functions performed by Cavalier are n fact the same” as
the functions performed by Verizon when 1t installs a loop for Cavalier. Cavalter Opposution at
7 This claim, however, 1s inconsistent with the record. Cavalier admutted that, in a winback
situation, 1t does not perform the cross-connect that Verizon completes when Venzon instails a
loop,'" and Verizon also explained that its loop 1nstallation rate mcludes functions, such as
rearranging facilities (n the field, that Cavaher does not perform  The record also makes clear
that Cavalier’s proposed winthack charge deals only with nine admimstrative functions that

. 12
Cavalier performs when a customer transfers from Cavalier to Verizon ~ - functions for which

' Cavalier also makes an “equitable” jurisdictional argument not contained m the Order Relying on CoServ L L C
v Seuthwestern Bell Telephone Company, No 02-51063, filed Nov 21, 2003 (5[h Cur ), Cavalier argues that Verizon
agreed to negotiate winback charges and that the Bureau therefore had authority to impose such a charge  Cavafier
Opposireon at 70 6 The Bureau, however, has already rejected this argument. Order ¥ 189 n.611. Morcover,
CoServ simply held that, 1 a section 252 arbiration, the Texas Public Utiity Commussion lacked jurisdiction to
allow a CLEC to collect a charge for intiastate services provided to an ILEC  CoServ, at 8-9  The language relied
on hy Cavalier 1s merely dictum

" Ferrio Diect at 3. Cavalier Briefat 76

" Ferrio Duectat 33 (histing functions that Cavalier performs in a winback scenario as “lmtiate Service Order,
Provide CRS upon request, Service Order Confirmation, Delete Switch Translations, Install intercept as applicable,
Lipdare SOA. Coordinate LNP, Test/Tiouble Shoot, Expedite™)



Verizon does not charge Cavalier

(avalier also claims that the $13 49 rate 1s justified because of Verizon’s supposed
adnussion that most of the functions performed by Cavalier in a winback situation are the same
as thosc performed by Venzon in a loop installation. Cavalier Opposttion at 8 The record,
however, contains no such admtssion I[nstcad, Venizon’s witness testified only that Verizon
rccovers its costs for perforniing u cross connect through 1ts Service Order Connect charge'3 —an
activity that Cavaher does not perform for Verizon in connection with a winback

In short, Cavalier provided no record basis for its proposed $13 49 Cavaher nevertheless
argues that it was not required to provide any such basis because 1t “did not propose any ncw
rates of its own ™ Cavalier Oppositon at 8 Cavalier cannot have 1t both ways. If 1t did not
propose a rate in this arbitration, 1t 1s not entitled to collect one. 1fit did propose a rate, 1t was
obligated to justify the level of that rate, which Cavalier did not do. For these reasons, the

Bureau should rcconsider decision to impose a $13 49 winback rale on Verizon.

b Hearing Ty at 594 (Clayton)
" Ferio Direciat 221 3 4, Cavaler Brief al 76
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